OBJECTIONS TO PLEADINGS UNDER THE NEW FEDERAL RULES OF CIVIL PROCEDURE
JAMES A. PIKE t FROM its origin in the fourteenth century until the beginning of English procedural reform the chief office of the demurrer had been to compel pleaders to follow the exact forms and phrases to which long usage had lent sanctity. As late as 1797, Chief Justice Eyre, discussing a trifling defect in pleading, observed:
"You must argue it as a mere point of form; if you attempt to argue on substance, you must fail. This is a slip in form; but it is always the best way to make the party pay for this kind of slip, if advantage is taken of it by special demurrer. Infinite mischief has been produced by the facility of courts in overlooking these errors; it encourages carelessness, and places ignorance too much upon a footing with knowledge among those who practise the drawing of pleadings. .
. The party . . . must pay for his blunder."' This purpose the demurrer accomplished very effectively: the plaintiff recovered judgment if the demurrer was overruled; the defendant if it was sustained. There is no doubt that the extreme penalty of failure on demurrer trained expert craftsmen in the art of pleading. And in an earlier view of the judicial process this discipline was of value. 2 But adherence to form is no longer viewed as an end in itself. The present-day objective of pleading is generally assumed to be the efficient determination of the real issues to be tried, and we are now inclined to doubt the wisdom of punishing a litigant for the failure of his counsel to observe the strict letter of the rules of pleading. The demurrer, in keeping with this change in attitude, has consequently lost its lethal effect. Thus, if the demurrer is sustained, the pleader is not penalized by loss of judgment, but is given the opportunity to amend his pleading;' if tMember of the California Bar; Legal Assistant to the Reporter for Unfair Competition, American Law Institute.
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the demurrer is overruled the demurrant is free to plead 4 and his admission arguendo of the facts alleged in the pleading attacked may not be invoked against him at the trial. 5 Desirable as is this recasting of values, the demurrer has proved to be ill-adapted to perform its new function, for it is susceptible to abuse. In an earlier period, when the ruling on the demurrer terminated the action, it was strategic to demur only for clear defects of form or substance. 6 But since the ruling no longer serves to end the litigation but merely postpones the trial, the demurrer is used as a convenient means of delay by counsel with too much business or too little ambition. And where further delay is desired counsel may invoke separately the several motions which exist concurrently with the demurrer: motions to strike, expunge, elect or separate; motions to make more definite and certain or for a bill of particulars. This multiplicity of weapons has inevitably led to a host of tenuous distinctions: whether demurrer or motion is proper, what kind of demurrer, what kind of motion. By the -use of successive demurrers and motions, it is possible, then, not only to delay but also to discourage altogether the party whose pleading is subjected to this barrage of objections. 7 One of the most worthwhile aspects of the proposed Federal Rules of Civil Procedure,' now before the Supreme Court for consideration,
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THE YALE LAW JOURNAL [Vol. 47:50 is the attempt to minimize the dilatory effect of objections to pleadings. Under Rule 12 the demurrer is abolished and superseded by the answer or motion. Motion practice itself has been simplified by the expedient of requiring all objections to the pleadings to be made simultaneously.
A complete understanding of these reforms requires a consideration of the demurrer and the various procedural forms which in the past half century have been designed to replace it.
I. THE DEMURRER AND ITS COUNTERPARTS
Four existing forms analogous to the ancient demurrer in law" were considered as important precedents in the drafting of the Rules: the modified demurrer found in most states, the objection in law found in England, the motion to dismiss of the Federal Equity Rules, and the motion for judgment used in New York and in some other states.
The demurrer practice on the law side of the federal courts, which follows the procedure of the several states under the Conformity Act, 1 0 hardly furnished a suitable pattern for reform. The statutes of some states, patterned after the English Common Law Procedure Act of 1852,11 eliminate the purely formal grounds of demurrer. 2 Others have preserved the special demurrer for formal defects as provided in the English Statute of 1585."3 The Codes of some western states, for ex-OF THE UNITED STATES SUPREME COURT ON RULES FOR CML PROCEDURE (April, 1937) .
These are hereafter cited as PREaniixARY DRAFT and COmmirrEE REProRT, respectively.
On the movement for the adoption of the Rules and their general scope see Clark ample, indicate "uncertainty," "ambiguity" and "unintelligibility" as three distinct grounds of demurrer, and counsel customarily raise each ground specifically and separately, fearing -with some justificationthat each term differs in application. 14 In another group of states the requirement found in the special demurrer that the ground of insufficiency be specifically stated has been extended to the general demurrer, that is, the demurrer for insufficiency in law."
The motion to dismiss provided in Rule 29 of the Federal Equity Rules of 1911 furnished a more encouraging precedent.' This motion was in large part derived from the English procedure under the Judicature Act.' 7 Pursuant to the power given it by this Act, the English Supreme Court in 1883 abolished the demurrer and substituted a simpler procedure.' 8 Objections to a point of law may be raised in the pleadings along with the answer on the facts ;"9 the case proceeds, and the objections are disposed of at or after the trial. In this fashion the use of the demurrer as a dilatory expedient is prevented. The orders provide tvo methods 14. CAL. CODE Civ. PRoc. (Deering, 1935) § §430 (7), (8), (9). Similar provisions are found in Colorado, Idaho, Montana, Nevada, Utah, and Porto Rico. There is apparently some basis for the practise of specifying each ground. In Kraner v. Halsey, 82 Cal. 209, 22 Pac. 1137 (1889 , the defendant demurred on the three grounds in the conjunctive; the demurrer was sustained. The California Supreme Court reversed on the ground that, although the complaint was clearly uncertain, it was not ambiguous, and probably not unintelligible; hence it was not "ambiguous, unintelligible and uncertain." The court, after quoting a couplet from Milton, reasoned that uncertainty did not include ambiguity. Other decisions seem to have viewed the words as synonymous. See Churchill v. Lauer, 84 Cal. 233, 234, 24 Pac. 107 • 16. 226 U. S., 649-674 (1911 
215.
19. The mode of stating an objection at law is indicated by examples given in an appendix to the Rules. If the case is for slander actionable only by reason of special damage, the defense, in law and fact, may be: "The defendant says that: (1) The defendant did not speak or publish the words. (2) The words did not refer to the plaintiff. (3) The defendant will object that the special damage stated is not sufficient in point of law to sustain the action.' RULES OF THE SUPREME CoUner (1883) App. E, §3, No. 2; ANNUAL PaAcncu (1935) 1695.
In special circumstances a point of law may be set down for argument before trial even though not raised by the pleadings. Mangena v. Wright, (1909] 2 K. B. 958. [Vol. 47: 50 to effect the primary purpose of the objection in law-the raising of issues of law apart from issues of fact in order to render a trial on the facts unnecessary. First, the court may order a pleading struck out if it discloses no reasonable cause of action or ground of defense. 20 This is proper only when the plaintiff's failure to state a cause of action is so evident that any judge can say at once that the declaration is insufficient, even if the averments be proved, to entitle the plaintiff to what he asks. Secondly, by consent of the parties or by order of the court on the application of either party, an objection in law may be set down for a hearing to be held at any time before the trial. 2 If the decision on the point of law disposes substantially of the action or defense, the court may dismiss the suit or make any other appropriate order.
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Under Equity Rule 29, demurrers and pleas were abolished, and "every defense in point of law arising upon the face of the bill" was to be made by a motion to dismiss or in the answer. 24 Though similar to the English order, this rule differs in two particulars. First, while the English order provided that the objections be raised in pleadings only, the equity rule 24. The rule reads: "Demurrers and pleas are abolished. Every defense in point of law arising upon the face of the bill, whether for misjoinder, nonjoinder, or insufficiency of fact to constitute a valid cause of action in equity, which might heretofore have been made by demurrer or plea, shall be made by motion to dismiss or in the answer; and every such point of law going to the whole or a material part of the cause or cause of action stated in the bill may be called up and disposed of before final hearing at the discretion of the court. Every defense heretofore presentable by plea in bar or abatement shall be made in the answer and may be separately heard and disposed of before the trial of the principal case in the discretion of the court. If the defendant move to dismiss the bill or any part thereof, the motion may be set down for hearing by either party upon five days' notice, and, if it be denied, answer shall be filed within five days thereafter or a decree pro confesso entered."
For a detailed discussion of the present practice under Rule 29, see pp. 59-62, infra.
perpetuated an unnecessary step by permitting the alternative of a motion to dismiss. Secondly, the equity rule states that "every point of law going to the whole or a material part of the cause or causes of action stated in the bill may be called up and disposed of before final hearing in the discretion of the court." Although in the English procedure the materiality of the issue is a criterion in deciding whether to dismiss the action after the preliminary hearing on the objection in law, materiality is not a limitation on the English courts in deciding whether to grant this hearing," and if the parties consent, the court is compelled to decide the issue before trial. Here the federal equity procedure appears to be preferable, 27 for unless it be required that the point of law raised by the objection go "to the whole or a material part of the cause" of action, the utility of the separate hearing on the issue of law in terminating the action will not be achieved in practice, and the purpose of the abolition of the ancient demurrer will be defeated.
3
In this respect the provisions in the four states which have followed the Federal Equity Rules in abolishing the demurrer represent a retrogressive step. The New Jersey provision of 1912 lacks the test of materiality: a hearing is required in any event when the objection is raised by motion; and the court may determine the question before trial on the motion of either party if the objection is raised in the pleadings. 29 
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required by the statutes of these three states is so slight that apparently only the name "demurrer" has been eliminated.
II. THE PROPOSED FEDERAL RULE
In the preliminary draft of the new Federal Rules, 3 the recommendations of the Advisory Committee of the Supreme Court for the rule on defenses 34 adopted the best features of the English procedure and of the Federal Equity Rules of 1911. All objections of law or fact, except several that were specified, were to be raised in the answer-in effect the provision of the English order. 3 " And in granting the separate hearing on the objection the criterion was whether the decision on the sufficiency of the pleading would "finally dispose of the whole or a material part of the issues"-the provision of the federal equity rule.
In the final draft, presented to the Supreme Court in April, 1937,0 several modifications appear, two of which seem undesirable. First, objections may be raised by motion as well as by answer, as under the Equity Rules-a provision that adds another and an unnecessary procedural step. Secondly, a hearing on an objection may be granted at the request of either party, unless the court orders otherwise. 3 " Under this rule a hearing on the objection will, perhaps, be the normal practice; the preliminary draft was worded to make the hearing the exception. This change is regrettable. While it is true that in some instances rulings 36. The provision on "Defenses-How Presented by Pleading and Motion" reads: "Every defense, in law or fact, to a claim for relief in any pleading, whether an original claim, counterclaim, cross-claim or third-party-claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a claim upon which relief can be granted. A motion making any of these defenses shall be made before pleading if a further pleading is permitted. No defense or objection is waived by being joined with one or more other defenses or objections in a responsive pleading or motion. If a pleading sets forth a claim for relief to which the adverse party is not required to serve a responsive pleading, he may assert at the trial any defense in law or fact to that claim for relief." ComrmE REPoRT, Rule 12(b).
37. The rule on "Preliminary Hearings" provides: "The defenses specifically enumerated . (1)- (6) in subdivision (b) of this rule [see note 36, supraJ, whether made in a pleading or by motion, and the motion for judgment mentioned in subdivision (c) of this rule, shall be heard and determined before trial on application of any party, unless the court orders that the hearing and determination thereof be deferred until the trial." Commnrr REPORT, Rule 12(d).
[Vol. 47: 50 on demurrer or on motion to dismiss may dispose of the controversy ivithout a trial of the facts, judicial statistics show that such cases are few. 38 That in the large number of cases the demurrer does not terminate the action may indicate in part the frivolity of the objection. Perhaps the best solution of the problem is to be found in the test of materiality rejected in the final draft, for while the federal courts have varied considerably in applying this criterion under the Equity Rules, it appears that the test was well devised to separate the frivolous or immaterial objection from the well-grounded or material objection. Advance determination has been encouraged, for example, where its use might avoid the expense of a long and burdensome hearing on the merits, 39 or where the legal issues were complicated and the fact issues were relatively simple." Generally, however, the aim of eliminating the preliminary step of a hearing on objections in law has been achieved by a proper exercise of judicial discretion in refusing to grant a hearing.
' This attitude is well expressed in Boyd v. New York & Harlem Railroad:'
"I am of opinion that no legal point (going to less than the whole case) should be decided in advance of final hearing, unless such decision will add to or eliminate from the case a clearly defined and easily stated mass of testimony, the presence or absence of which will not change or affect the method of presenting the other aspects of the litigation."
Despite these probable defects in the final draft of the rule on defenses, it embodies definite advances over the present demurrer practice. There 38. Clark and Moore, A New Federal Civil Procedure: II. Pleadings and Parties (1935) has been more than a change in name. Since the answer may be used for objections in law, unnecessary delay may be obviated by those defendants who desire a speedy adjudication of the issues. Moreover, the hearing on the objection may be eliminated, at least in same cases, by progressive judges. And, while it was not certain under the Equity Rules whether the motion could be made only before the answer, 43 the new rule removes this doubt by a provision that the motion "shall be made before pleading if further pleading is permitted." 4 4 Finally, the entirely new provision for a consolidated motion 4 1 makes almost impossible the worrying of plaintiffs by a succession of demurrers and motions: with the exception of defenses as to jurisdictions, process, and venue, 40 and the motion for judgment on the pleadings, all objections which a party may want to raise by motion, including the motion to make more definite and certain and for a bill of particulars, 47 the motion to strike, 48 and the objection in law, must be raised at one time -either concurrently or in a consolidated motion. Once a motion is filed, the right to raise by further motion objections not included is in effect waived. 49 And under the language of this provision a party may, if he wishes, include in the consolidated motion objections as to jurisdiction, process, and venue. Because of the retention of the familiar motion for judgment on the pleadings, objections as to the substance of the cause of action or defense 
"Consolidation of Motions.
A party who makes a motion under this rule may join with it the other motions herein provided for; and if he makes such a motion and does not include therein all grounds of motion which are then available to him, he shall not be permitted thereafter to make a motion based on any of the grounds so omitted; except that prior to making any other such motions under this rule he may make a motion presenting objections to the jurisdiction of the court over the subject matter or over the person, or to the sufficiency of the process or its service, or to venue; and except that he may make a motion for judgment on the pleadings, as stated in subdivision (h) 49. More explicit on the subject of "Waiver of Defenses" is subdivision (h): "Except as stated in this subdivision of this rule, a party waives all defenses and objections if he does not present them either by motion as hereinbefore provided or, if he has made no motion, in his answer or reply. The defenses or objections for failure to state a claim upon which relief can be granted even though previously presented, or to state a legal defense to a claim, may also be made by a later pleading, if one is permitted, or by motion for judgment on the pleadings, or at the trial on' the merits; but if made at the trial, shall then be disposed of as provided in Rule 15(b) in the light of any evidence which may have been received. Whenever it appears by suggestion of the parties, or otherwise, that the court has not jurisdiction of the subject matter, it shall dismiss the action." ComximE REPoRT, Rule 12(h).
[Vol. 47: 5D may be raised at any time after the pleadings are closed and "in such time as not to delay the trial." 50 After the trial has begun counsel may still object to the legal insufficiency of the opposing pleading; but in ruling on the objection at this time the court will dispose of the motion in the light of the evidence that has been received."'
The new rule does not pretend, however, to adumbrate all the details in the picture: whether on objection the averments of the complaint are to be taken as true, whether facts outside of the attacked pleading may be considered, whether res judicata applies to a dismissal on the motion, and so forth. As was true under the Federal Equity Rules, such questions must be determined with little help from the language of the rule itself; hence it is necessary to advert to the motion practice under the Equity Rules and the earlier demurrer practice precedents. Yet a caveat is necessary. Since, prior to the adoption of the Equity Rules, the demurrer was used in federal equity cases for defects both of substance and of form, 2 many cases decided before 1911 are not pertinent. Equity Rule 29 limited the motion to dismiss to defects of substance and of joinder;53 similar limitations are found in the new rule.
In many respects the theory of the motion under the federal equity practice has followed the theory of the demurrer." The motion to dismiss may not tender an issue of fact;5 like the demurrer, it may raise legal issues only." Similarly, for the purpose of the motion all the 50. Co-dsi-nEE REPoRT, Rule 12(c). This motion, common in code states, calls for an immediate judgment founded on the pleadings without the hearing of any evidence. While somewhat similar to the general demurrer and its counterpart motions, it differs in that it is made after issue is joined and the decision upon it is a judgment. N. Y. 54. The courts have regarded the two practices as sufficiently alike so that where a "demurrer" is filed it will be viewed as a "motion to dismiss." Thome v. Lynch, 269 [Vol. 47: 50 allegations of the bill are taken as admitted." The theory of the motion, like the theory of the demurrer, is that the motion will be granted if the complaint is insufficient to state a cause of action even though all its allegations are assumed to be true. Moreover, there is the familiar rule that every intendment must be in favor of the pleader." 8 Finally, the two practices have in common the general principle that no facts outside of the attacked pleading may be considered on the hearing."' Allegations in the answer, statements of counsel, and information in affidavits are all irrelevant for this purpose. 6 " Nothing outside of the bill may aid in its support, and, conversely, the defect to which the objection is directed must in fact appear on the face of the bill. This, of course, is in accord with the theory of the demurrer.
THE YALE LAW JOURNAL
In those instances where the motion is granted, what effect does the dismissal have? Clearly, if the dismissal is for want of jurisdiction, it must also be without prejudice, since the very filing of the complaint is viewed conceptually as a nullity. 6 A dismissal for lack of equity jurisdiction 'on the ground that the complainant has an adequate legal remedy, likewise must be without prejudice. 2 But there is some confusion in the cases as to the effect of a dismissal under Equity Rule 29 -confusion which may continue under the language of the new rule. Here again the demurrer practice may furnish an analogy. According to the better view, the mere sustaining of the demurrer affects no rights; thus the ruling on the demurrer is not an appealable order." The judgment after the demurrer, however, is res judicata.a It is necessary to maintain this distinction under the motion practice if the federal cases are to be reconciled, for it has been held that, while a decree of dismissal is res fudicata 6 5 the granting of the motion to dismiss is not.c Yet "granting the motion to dismiss" would seem to be equivalent to a "dismissal." The dichotomy is clearly unnecessary and should not be retained in interpreting the new Rules.
The motion practice, however, departs from the demurrer precedents at several points. In theory there is a difference in the significance of the paper filed before the hearing. In one case, the document which the defendant files and serves upon the plaintiff is itself the "demurrer." ' t The subsequent oral hearing, "the argument on the demurrer," has a subsidiary character; the effective legal act is the filing and serving of the paper. But the paper filed and served upon the plaintiff is merely a "notice of motion"; the motion itself is made at the hearing and is the effective legal act. Of more practical significance is the change under the motion practice in the effect of a general objection to a complaint containing several counts. Although a general demurrer to the whole of a pleading will fail if any count is good,"s a motion to dismiss that goes to the entire bill may be sustained as to part." 0 But where the defendant intends to attack only part of the pleading, his motion must specify that part and must indicate the particular ground of objection." 63. Statutes and decisions are collected in (1925) 34 YALE L. J. 905. 64. Although it is generally agreed that the judgment is res judicata, there is a conflict over the extent of its effect. Under one rule although no later suit can be brought upon the same facts nor can the affirmative allegations used in the first suit be denied, the omission of an essential allegation may be corrected in the later action.
Under the other rule the judgment is viewed as an adjudication of the whole controversy and concludes both the issues actually passed upon and those which could have arisen had the action continued. CLAIM, CODE PLEADING (1928) 
Different, too, is the liberal attitude of the courts in their treatment of the pleading attacked. Mere indefiniteness of statement will not support a motion to dismiss if, generously construed, the bill seems to state a cause of action. 71 As stated in a leading decision, "A case in equity involving important matters should go to issues and proof, where a doubtful question is presented by the pleadings." 72 With the merger of law and equity under the new Rules 73 this liberality should, of course, extend to both types of action.
III. OBJECTIONS AS TO FORM
Although the new federal rule on defenses has in general attempted to discourage objections for form it recognizes that for at least two types of formal defects a remedy is desirable. First, if the complaint is vague the defendant may be hampered in preparing his answer. The motion for more definite statement and for bill of particulars is provided to attack this defect. Second, if the complaint is encumbered with irrelevant counts or allegations, the pleadings will fail in one of their functions, guidance of the trial by the limitation of issues. For defects of this kind the new Rules provide the motion to strike. 74 The provision for the latter motion has preserved the phraseology of the Equity Rules, which in turn had adopted the terms familiar in federal and state practice. 5 Thus at the motion of any party or on its own initiative the court may at any time "order any redundant, immaterial, [Vol. 47: 50 more definite and certain, 8 have created disharmony and inconsistency. In some western states only the motion for bill of particulars is recognized, and it is limited to suits upon an account. 7 " In these jurisdictions the function of the motion to make more definite and certain is somewhat fulfilled by special demurrers for uncertainty, ambiguity, and unintelligibility 80 -three more nice distinctions. In two states the situation is even further complicated by the recognition, in addition to these three special demurrers, of both the motion to make more definite and certain and the motion for bill of particulars.$' There are thus five devices for substantially the same purpose! Again, in some jurisdictions, uncertain pleadings may be attacked by a motion to strike. a2 The proposed federal rule should avoid the difficulty and confusion attendant on the use of seperate motions. The motion is defined to eliminate any quibble over the distinction between a motion to make more definite and certain and a motion for a bill of particulars:
"Before responding to a pleading or, if no responsive pleading is permitted by these rules, within 20 days after the service of the pleading upon him, a party may move for a more definite statement or for a bill of particulars of any matter which is not averred with sufficient definiteness or particularity to enable him properly to prepare his responsive pleading or to prepare for trial."83
A single remedy will be available whenever there is such vagueness or lack of particularity in a pleading that the opposite party may be in doubt as to its full extent and meaning. The rule also requires that the motion point out specifically the defects complained of and the details desired." 4 And by the provision that "a bill of particulars when filed becomes part of the pleading which it supplements," Rule 12 specifically rejects the narrow views adopted by some courts that the bill adds noth- 
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ing to the complaint or that it even limits its broader allegations to the matters specified in the bill. 85 But the motion to make more definite and certain and the motion for bill of particulars may be used for delay as easily as the demurrer. A recognition of the dilatory character of the latter motion 8 " has in two states led to efforts toward reform. The Pennsylvania Practice Act has been construed as imposing upon the pleader the duty of furnishing particulars in the first instance, with a right in the other party to enforce compliance by motion." New York has chosen the opposite expedient of allowing the defendant to demand particulars of the plaintiff without motion and placing the burden upon the plaintiff to contest the defendant's right. 8 " Since the defendant is usually as aware as the plaintiff of the details of the transaction sued upon, the furnishing of particulars is useful in but few cases. The New York provision-one, in effect, for particulars as a matter of course -while eliminating sub judice hearings to some extent, still involves a dilatory step. From this point of view the Pennsylvania solution is, at least in theory, preferable to the New York one. It establishes a norm which has a definite effect upon usage. But the procedural step of a motion will not be eliminated in cases where the plaintiff in fact fails to supply particulars or where, particulars having been supplied, the defendant deliberately seeks delay. And the very standard the statute sets up is likely to afford encouragement to lengthy, detailed pleading -a result which the new Federal Rules are seeking to avoid. By limiting the right to the statement of matters "not averred with sufficient definiteness or particularity to enable him [the other party] to prepare his responsive pleading or to prepare for trial," the proposed federal rule sets up a flexible yard stick for determining when particulars should be given. This pragmatic approach is certainly in advance of the present attitude of the many courts which attempt to measure the pleading in the light of some general standard of particularity of allegation; but it probably would have been preferable to limit the right even further, placing definitely upon the party making the motion the burden of establishing his need for further statement. The provisions for [Vol. 47: 50 discovery, without encumbering the pleadings, provide the opposite party ample opportunity for preparing his case. 89 
IV. AMENDMENT OF PLEADINGS
Liberal provision for the amendment of pleadings is a desirable complement to restriction of objections for substance and form; and, indeed, in the course of procedural reform efforts towards these ends have closely paralleled each other. Before the use of written pleadings, demurrers and other technical objections were not recognized, and parties were permitted to amend freely. Holdsworth suggests that the rule that a pleader's words were not effective until endorsed by his client no doubt made a pleading capable of amendment until one was reached by which the attorney could abide. 9 0 When in the fourteenth century written pleadings were introduced, formalism developed, and cases were often dismissed and judgments arrested and reversed for formal defects. Amendment was rarely allowed." Since the beginning of the last century, the tendency has been in the opposite direction. It culminated in the Rules adopted under the Judicature Act, which provided that at any stage of the proceeding either party may, with the permission of the court,1 2 "alter or amend his endorsement or pleadings, in such manner and on such terms as may be just. . . . " But amendments without leave may be made by the plaintiff at any time within the period limited for his reply; a similar privilege is accorded to the defendant at any time before his answer to the reply is due. 94 Before the drafting of the new rules the federal practice at law and in equity differed. Under the Conformity Act the usual variety of rules has governed the practice in suits at law. The codes have tended, however, to follow the English provision ;" for example, in California "Any pleading may be amended once by the party of course, and without costs, at I have been satisfied that the party applying was acting mala fide, or that, by his blunder, he had done some injury to his opponent which could not be compensated for by costs or otherwise." See also Brett, M1. R., in Claramede v. Commercial Union Assn., 
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any time before answer or demurrer filed, or after demurrer and before the trial of the issue of law thereon, by filing the same as amended "..,9 But this amendment as a matter of right is not allowed under the Federal Equity Rules; Rule 19 provides only that the court may permit amendment "at any time in furtherance of justice, upon such terms as may be just." Under this language it has been held that amendment is always at the discretion of the court, whose leave must be sought upon application."
The proposed federal rule 98 represents a compromise between the present equity rule and the practice obtaining in England and under the codes. Amendment before trial is allowed as a matter of right only before the other party has served his responsive pleading. 9 Afterwards "a party may amend his pleading only by leave of court or by written consent of the adverse party." ' "" It is specifically stated, however, that leave "shall be freely given when justice so requires." 1 0 1
In the provision for amendments during the course of trial the new Rules take advanced ground. Of course, in all jurisdictions such amendments are now allowed under some circumstances.' -Rule 22(b) of the preliminary draft, however, made actual amendment during trial unneccessary in some cases. During the trial the pleadings were to be "deemed amended to conform to all the evidence received without objection." And if a party objected that evidence offered at trial was outside the scope of the pleadings and could show actual prejudice to the maintenance on the merits of his action or defense, the court had power to sustain the objection or to allow amendment of the pleadings. In the latter case the court could grant a continuance "upon such terms as are just." But, the rule added, " . . . if the objecting party fails to show to the satisfaction of the court that the admission of such evidence would actually prejudice him in maintaining his action or defense upon the merits, the A. 8th, 1927); cf. Merten v. Fertig, 281 Fed. 908 (C. C. A. 8th, 1922) .
98. COMMITrEE REPORT, Rule 15; see also PRELIMINARY DaurAF, Rule 22(a). 99. Under the English Rules and most of the codes, as already pointed out, a party may amend as a matter of right until some specified time after the responsive pleading is filed.
100. CoemmirE REPORT, Rule 15 (a). 101. Ibid. 102. The courts are naturally less generous in allowing amendments during the trial than before the trial has begun. Cf. Todd v. Bettingen, 102 Minn. 260, 113 N. W. 906 (1907) ; Christen v. Christen, 184 Ky. 822, 213 S. W. 189 (1919) . But the present attitude is, on the whole, rather liberal, particularly in an absence of prejudice to the opposite party. Ebner Gold Min. Co. v. Alaska-Juneau Gold Co., 210 Fed. 599 (C. C. A. 9th, 1914); Western Coal & Min. Co. v. McCallum, 237 Fed. 1003 (C. C. A. 8th, 1916 .
[Vol. 47: 50 court shall overrule the objection and the pleadings shall be deemed amended so that the evidence objected to becomes admissible under the pleadings."
The final draft of the provision" 0 3 varies in two particulars. Where no prejudice to the other party is shown the court may order a party to amend the pleadings to conform to the evidence; under the preliminary draft the pleading would be deemed amended without more. And where prejudice to the other party is shown, the court apparently must sustain the objection to the introduction of evidence, while under the earlier rule the court had the alternative of allowing actual amendment. The difference in the two drafts is perhaps not so great as their language would seem to indicate; the flexibility of the concept of "prejudice" will allow courts freedom in sustaining objections to evidence outside the scope of the pleadings, or in allowing amendment, or in granting continuances whenever desirable. But one virtue of the preliminary draft, the provision for implied amendment in all cases where no prejudice is shown on the objection, is not present in the final draft, which limits implied amendment to cases where no objection is made. Actual physical amendment of the pleadings during the course of the trial would seem to be a gesture resulting merely in delay. However, the final draft does provide that "when issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings." While this relates primarily to the situation where evidence is received without objection, 104 it would seem broad enough to embrace also the situation where evidence is objected to as outside the scope of the pleadings, leave to amend is granted but not acted upon, and the parties assume that the amendment has been made. In many jurisdictions the pleading is deemed amended in such a case, 103 and the new rule will probably be similarly applied. [Vol. 47: 50 The provision on the "relation back" of amendments represents another forward advance in pleading reform: "Whenever the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading, the amendment relates back to the date of the original pleading." 10 6
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The general doctrine represented by this section is already recognized. 10 7 But there has been considerable confusion as to how great a change may be made in the complaint where, for example, the Statute of Limitations has run against the cause of action. The usual rule has been that the amended complaint may not set up a new "cause of action." 10 8 Some courts have tended to apply the formulary theory of the common law and have made "cause of action" virtually synonymous with "form of action." 10 9 The more sensible rule, and the one now in more general favor in the federal courts, 1 10 is to view the cause of action as a group of operative facts; the extent of the cause of action is determined pragmatically, with an eye to trial convenience. 1 The proposed new rule clearly adopts such an approach by its use of the phrase "conduct, trans-action, or occurrence set forth or attempted to be set forth," 11 -instead of the more easily narrowed phrase "cause of action." This is apparently the first provision to outlaw so definitely the formulary attitude."'
V. FORMULATION OF ISSUES
The rigidity of written pleadings should be soniewhat modified by the pre-trial procedure proposed in Rule 16 of the new Rules:
"In any action, the court may in its discretion direct the attorneys for the parties to appear before it for a conference to consider "(1) The simplification of the issues; "(2) The necessity or desirability of amendments to the pleading; "(3) The possibility of obtaining admissions of fact and of documents which will avoid unnecessary proof; "(4) The limitation of the number of expert witnesses; "(5) The advisability of a preliminary reference of issues to a master for findings to be used as evidence when the trial is to be by jury; "(6) Such other matters as may aid in the disposition of the action."
The method of operation of this new principle is furnished in the provisions for a discretionary pre-trial calendar and for an order embodying the results of the conference.' 14 Continental law has inherited the Roman law tradition of "orality" in the development of issues." After informatory statements by the litigants, the magistrate determines the issues of fact involved in the controversy. These issues are then written down by a court official and 112. Commir REPozr, Rule 15 (c). 113. Some modem statutes have attempted to avert the "cause of action" muddle by stating some other criterion. The Washington code, for example, provides that the action shall not be barred "if the adverse party was fairly apprised of its nature by the original pleading, and that the plaintiff was claiming thereunder, provided no new party is added thereby." ,VAsir. REv. STAT. ANN. (Remington, 1932) § 303-3. For a somewhat different effort in this direction see A.
CODE Axiq. (Michie, 1928) § 9513. 114. "The court shall make an order which recites the action taken at the conferegce, the amendments allowed to the pleadings, and the agreements made by the parties as to any of the matters considered, and which limits the issues for trial to those not disposed of by admissions or agreements of counsel; and such order when entered shall control the subsequent course of the action. The court in its discretion may establish by rule a pre-trial calendar on which actions may be placed for consideration as above provided and may either confine the calendar to jury actions or extend it to all actions." Commrnx REPoaR, Rule 16.
115. For a comparative study see Clark, History, Systems and Functions of Pleading (1925) 
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henceforth guide the course of the trial and the introduction of evidence. 16 On the other hand, common law procedure, always with an eye to the limitations of the jury system,"" has felt the necessity of developing precise issues by means of written pleadings. ' Whether such pleadings are in fact necessary is debatable ;... but in any event it is clear that the flexibility of the civil law system is an advantage, and that any reform contributing this element to the Anglo-American system is a distinct gain.
In the 1921 report of the Massachusetts Judicial Commission it was said:
"A century ago Jeremy Bentham made a suggestive classification of methods of procedure into 'epistolary' methods and 'confrontatory' methods, and he made caustic remarks about the 'epistolary' kind.
The comparison may be simply translated into the statement that one can generally find out more quickly about facts by talking directly to a man who knows about them than by conducting a long and cautious correspondence with him or with somebody representing him. This simple idea has been very gradually forcing its way into legislation and rules of court relative to procedure. ' 120 One of the results, perhaps, of Bentham's trenchant criticism of the whole system of written pleadings 2 ' was the adoption of section 42 of the Common Law Procedure Act. ' It provided that when the parties to a cause are agreed on the questions of fact to be litigated and there are no legal issues, they may proceed to trial of the factual questions after the writ is issued and by order of the judge, without the necessity of formal pleadings. 123. In contrast to this procedure is the statutory "submission of controversy without action," which is appropriate where the parties disagree as to the legal effect of facts not in dispute. The parties submit the controversy to court of proper jurisdiction on an agreed statement of facts accompanied by an affidavit that the controversy is a real one and the proceeding is had in good faith. See, e.g., CAL. CODE Civ. Paoc. (Deering, 1937) Rules adopted under the Judicature Act. 2 4 But here is found the additional provision that "Where in any cause or matter it appears to the court or a judge that the issues of fact in dispute are not sufficiently defined, the parties may be directed to prepare issues, and such issues shall, if the parties differ, be settled by a court or a judge." 10 It is difficult to determine how widely this procedure has been used. But Sir George Jessel said, in 1876, "My practise is always to get the counsel on both sides to agree what are the issues of fact to be tried before we start. For instance, in a patent case we settle before we begin whether the issue is novelty or infringement."'
The purpose of this type of procedure, of course, is to be certain that the issues to be tried are those over which there is actual dispute. A somewhat similar problem prompted the suggestion made in 1927 by the Committee to Propose Specific Reforms in the Law of Evidence. Realizing that loss of time and confusion of the jury and of the witnesses result from objections to evidence, the committee proposed that the court exclude such objections when the evidence relates to matters not in dispute. 127 It was believed that such a rule would do much to eliminate the "sporting" approach to the lawsuit. However, the committee might have gone farther and suggested that no evidence at all be heard otn matters not in honest dispute. This is the logical result of their criticism of the existing practice, and forms the basis of proposed Rule 16.3 s Because the use of this pre-trial procedure is left to the discretion of the court, it is possible that many district judges will not employ the unknown at common law. It is not specifically provided in the new Rules but should be availalle under the broad provisions for summary judgment. See Co nm R-PORT, Rule 38.
124. Rurxs OF THE SUPREME Courr (1883) 0. zcxiv, r. 9; AuUAL PRAcrc (1935) 
570.
125. RULES OF THE SUPREME COURT (1883) 0. xxiii, r. 1; ANNUA PRAcrxcs (1935) 551. This particular provision seems to contemplate a further definition of issues after written pleadings have been filed. Hence it is more clearly the precedent for Ameritan reforms in this direction than is O. xxxv, r. 9, which dispenses with formal pleadings. In Massachusetts and New Jersey the "framing of issues" is not in lieu of pleadings, but in addition to it. MASs. ANN. LAws (Lawyers' Co-op. 1933) c. 214, § § 34-36; N. J. RULS OF THE SUPREME CoUrT (1929) Rule 31; N. J. PnAc. Acr (1903) § 126 . This is true of the proposed federal rule, already discussed.
